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RECOMMVENDED ORDER

Pursuant to Notice, this cause was heard by Linda M Rigot, the assigned
Hearing Oficer of the Division of Adm nistrative Hearings, on February 4, 1993,
in Fort Lauderdale, Florida.

APPEARANCES

For Petitioner: Steven M Winger, Esquire
Kur zban, Kurzban & Wi nger, P.A
2650 Sout hwest 27th Avenue, Second Fl oor
Mam , Florida 33133

For Respondent: Karel Baarslag, Esquire
HRS Medi caid O fice
Bui | di ng Si x, Room 234
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

STATEMENT OF THE | SSUE

The issue presented is whet her Respondent's audit adjustments to
Petitioner's June 30, 1990, cost report are proper.

PRELI M NARY STATEMENT

By letter dated June 12, 1992, the Departnent of Health and Rehabilitative
Services notified itself that, pursuant to a desk audit, it was disall ow ng
certain costs contained in the cost report for the Penbroke Pines Custer
facility for the fiscal year ending June 30, 1990, that the audit adjustnents
made had changed the facility's Medicaid rei nbursement per diemrate, and that
the Departnment could request a formal hearing if the Department disagreed with
any of the audit adjustments nmade by the Departnment. A copy of that letter was
al so sent to Petitioner, the operator of the Penbroke Pines cluster facility,
and Petitioner tinely requested a formal hearing regardi ng those audit
adjustnments. This cause was thereafter transferred by the Departnment to the
Division of Administrative Hearings for the conduct of a formal proceeding.



Petitioner presented the testinmony of Kurt Hoppe, Jacob C. Richter, Janes
G Weks, and Janes McQuire. Joyce Barrington testified on behalf of the
Respondent, the Department of Health and Rehabilitative Services. Additionally,
Petitioner's Exhibits nunbered 1-7 and Respondent's Exhibits nunbered 1-4 were
admtted in evidence.

Both parties submtted post-hearing proposed findings of fact in the form
of proposed recommended orders. A specific ruling on each proposed finding of
fact can be found in the Appendix to this Recommended O der

FI NDI NGS OF FACT

1. Petitioner Ann Storck Center, Inc., is a non-profit agency with a
vol unteer Board of Directors which began in 1956 when Ann Storck opened her
first group hone in Broward County to assist children with mental retardation
Petitioner serves children and young adults wi th devel opnental disabilities by
provi di ng preschool, devel opnental training, prevocational training, and
residential services in several internmediate care facilities for the nentally
retarded (I CH MR).

2. The individuals served by Petitioner at the Penbroke Pines cluster are
within the severe to profound range of nental retardation and have significant
secondary disabilities, such as cerebral palsy, autism and epilepsy. There are
24 nmedically fragile and devel oprnental | y di sabl ed individuals at the Penbroke
Pines cluster facility. Several of themare tube fed and have significant
sei zure probl ens or renal problens.

3. Oher than reinbursement under the Medicaid | aws and ot her funds from
government agencies, Petitioner obtains its funds fromcharitable endeavors such
as the operation of a thrift shop six days per week, every week for the past
sevent een years, together with numerous other fund raising efforts.

Petitioner's budget for providing services to individuals with devel opnental
disabilities is $300,000 to $400,000 i n excess of the Medicaid and ot her
government fundi ng which is provided each year.

4. In the fiscal year ending June 30, 1990, which is the subject of the
cost report and desk audit involved in this proceeding, Petitioner had a deficit
of al nost $120,000 dollars at the Penmbroke Pines cluster. Petitioner does not
have cash reserves. |If, in addition to that deficit, Petitioner is required to
pay back noney to the Departnent and have a reduced Medicaid rei nbursenent rate
at the present tine, Petitioner cannot survive the consequences.

5. Although Petitioner is the provider of all ICF/ MR services at the
Penbroke Pines cluster facility, the Department hol ds the Medicaid provider
nunber. Medicaid cost reports are filed by Petitioner every year, using the
Departnent's provider nunber. 1In those cost reports, Petitioner includes cost
figures provided to it by the Departnent for the Departnent's costs related to
t he Penbroke Pines cluster facility.

6. The same certified public accountant has been filing the Medicaid cost
reports for the Penbroke Pines facility on Petitioner's behalf since 1984.
Al t hough he perforns the facility's monthly accountings and perforns an annua
audit, that CP.A is not in a position to verify the figures provided to
Petitioner by the Department. Accordingly, each year's cost report contains a
disclainmer letter fromhim and the Departnment has never raised any concerns
regarding that letter



7. Each year's cost report has been conpleted in accordance with the
Departnment's directions to Petitioner. Specifically, Petitioner includes al
costs of rendering I CFH/ MR services at the Penbroke Pines cluster. The
Departnment then uses each June 30 cost report to obtain Medicaid funds fromthe
federal governnent. Those funds have been paid to the Departnent and not to
Petitioner since the Departnment considers itself to be the provider of |ICF MR
services at the Penbroke Pines cluster

8. Prior to 1991, the Departnment did not reinburse Petitioner pursuant to
the Medicaid cost reports filed by Petitioner representing the actual costs
whi ch Petitioner had expended in providing | CF/ MR services. Rather, the
Department established Petitioner's Medicaid per diemreinbursenent rate
pursuant to a fixed rate contract. By doing so, the Departnent reinbursed
Petitioner for services rendered at a rate |less than Petitioner's actual costs
and | ess than the noney the Departnent received fromthe federal governnent
utilizing Petitioner's cost report. The Departnment retained those additiona
noni es.

9. Although audit reports were drafted by the Departnent as far back as
1987 and as far back as for the fiscal 1985 cost report for the Penbroke Pines
cluster, the Departnment held back those audit reports until June of 1991 because
t he Departnment had not established procedures for conducting audits of the
cluster facilities and had not trained staff to performthose audits until that
time. The Departnent's policies on how to process desk audits, even when
finalized in 1991, were never published as a rule, were not generally nade
avai l abl e to persons other than the Departnment enpl oyees who attended the
training neetings, and were not explained during the final hearing in this
cause.

10. In 1989, Petitioner, other providers of ICFH MR services, and a trade
association representing ICFH/ MR providers filed a | awsuit agai nst the Depart nent
and agai nst two Departnent officials in the United States District Court for the
Southern District of Florida, alleging that the manner in which the Depart nment
rei mbursed providers of I1CFH/ MR services did not comply with federal law On
June 17, 1991, the United States Magi strate Judge i ssued a report recomendi ng
that a prelimnary injunction be entered against the Departnent. Based on that
Report, oral argument, and an independent review of the file, the United States
District Judge entered an Order Granting Prelimnary |Injunction on Septenber 13,
1991.

11. The 17-page O der Granting Prelimnary |Injunction was both mandatory
and prohibitory. It was held that the Departnment's nethod of reinbursing
operators of cluster facilities such as Petitioner pursuant to a fixed-rate
contract rather than pursuant to a reinbursenment plan for providers of |CF MR
services violated Title 42 U S.C. Section 1396(a)(13), known as the Boren
Amendnent to the Medicaid Act. Pursuant to the Boren Anendnent, the Depart nment
was required to have established rei nbursenent rates which are "reasonabl e and
adequate to neet the costs which nust be incurred by efficiently and
econom cally operated facilities in order to provide care and services in
conformity with applicable state and federal |aws, regulations, and quality and
safety standards."” The federal court ordered the Departnent to cease
rei mbursing its cluster providers pursuant to a fixed-rate contract and ordered
the Departnment to formul ate a new rei nbursenent plan which conplied with the
substantive requirenents of the Boren Amendnent. The federal court ordered the
Departnment to file its new plan by Cctober 4, 1991, with the rates of
rei mbursement established under that plan to be retroactive to Septenber 4,
1991. The court specifically held that the Departnment's argunment that it was



the provider of ICFH MR services because it held the provider nunber was
.false to the point of absurdity. " The Departnment responded with an
anended rei mbursenent plan for providers of I CF/ MR services effective July 1
1991.

12. Medicaid is a prospective cost reinbursenent system The rei nbursenent
rate is set prospectively based upon historic data. In Florida there are two
rate senesters each year. Therefore, April 1, 1991, would be the first rate
period affected by the Departnment's audit of the Penbroke Pines cluster cost
report for the fiscal year ending June 30, 1990.

13. The Departnent began its calculations relative to its audit of the
Penbr oke Pines cost report in approximtely February of 1991. The cal cul ati ons
were not conpleted until June of 1992. The Departnent's June 12, 1992, letter
menorializing the results of the Departnent's desk audit notified the Departnment
and Petitioner as to the per diemreinbursenent rate for the Prenbroke Pines
cluster facility effective with the April 1, 1991, rate senester; with a
recal cul ation effective July 1, 1991, (the effective date of the new
rei mbursement plan ordered by the federal court); and with a recalculated rate
ef fective Septenber 1, 1991 (for sone unexpl ai ned reason).

14. When those rates were cal cul ated and di scl osed pursuant to the June 12,
1992, letter sone nine nonths after the federal judge had rejected the
Departnment's position that the Departnment was the provider of |ICF MR services
because it held the provider nunber, the cal cul ati ons were done and the
rei mbursement rate was established as though the Departnment was the provider of
| CF/ MR services at the Penbroke Pines cluster. 1In conjunction with the
Department continuing to maintain that position in spite of the federa
injunction against it, the audit letter explaining the audit adjustnents and
est abl i shing the new rei nbursenent rates was sent by the Departnent's
Tal | ahassee office to the Departnent's Fort Lauderdal e office.

15. When the Departnment's Residential Services Director for District 10
received the audit letter, he contacted the Tall ahassee office of the
Department. He requested, as he had done on a nunber of occasi ons previously,
that Petitioner be reinbursed for excess costs above what the Departnment was
allowing or that Petitioner receive an interimrate increase. That renewed
request was denied by the Tall ahassee office. The Residential Services Director
was aware that Petitioner had been | osing noney operating the Penbroke Pines
facility, that Petitioner was not being rei nbursed for expenditures above the
anount paid under the old fixed-rate contract system and that Petitioner
suppl enented its rei nmbursement fromthe Departnent through fund raising
activities by necessity. Since he, as part of his duties, attended adm ssion
and di scharge neetings, attended |icensure surveys, and had been involved with
physi cal plant repairs and nmai ntenance to the Penbroke Pines facility since
1987, he was famliar with the excellent survey reports which Petitioner
receives regarding its operation of the facility, was famliar with Petitioner's
excellent quality of care, and with Petitioner's efficient manner of providing
servi ces.

16. The desk audit contai ned one positive adjustnment. It increased
Petitioner's operating expenses by $29,841. The reason for that positive
adj ustment was that the Departnent had provided to Petitioner an incorrect
figure for the Departnment's costs related to the facility during the fiscal year
endi ng June 30, 1990. That positive adjustnent is a correct figure and
i ncreases the total allowable operating expenses for the Penbroke Pines cluster
facility for the fiscal year to $1, 619, 888.



17. Each cost itemwthin the total allowable operating expenses of
$1,619,888 is a reasonabl e, necessary, and ordinary cost incurred and expended
for the operation of the Penbroke Pines cluster facility in an efficient and
econoni cal manner

18. The audit letter contained 9 negative adjustnments for a total negative
adj ust nent of $50,979. Each of those 9 negative adjustnents is incorrect and is
wi t hout basis. Each negative adjustnment sinply reduces the total cost in that
particul ar category by an arbitrary percentage, and none of those negative
adjustnments is in accordance with the rei nbursenment plan governing providers of
| CF/ MR servi ces.

19. The erroneous negative adjustnents nmade during the desk audit of the
June 30, 1990, cost report resulted in a Medicaid rei nbursenent per diemrate of
$184.91 for the rate period effective April 1, 1991, for level 8 and level 9
patients, which are the nost severely disabled patients and are the only types
of patients who receive | CF/ MR services at the Penbroke Pines cluster facility.
That per diemrate is incorrect. The correct Medicaid rei nbursement per diem
rate based upon proper auditing procedures and based upon the reinbursenment rate
plan is $191.36. Those proper auditing procedures include, for exanple, using
the rei mbursenment plan in effect at the tine the rates are to be cal cul at ed,
somet hi ng not done by the Departnent which used the rei nbursenent plan effective
July 1, 1991, to conpute the rates effective April 1, 1991

20. The errors made in the desk audit of the June 30, 1990, cost report are
still causing Petitioner to be underpaid for its ICF/ MR services. The June 30,
1990, cost report determ nes the base rate, for exanple, for the Cctober 1
1992, rate senester, during which senester the final hearing in this cause was
conducted. The Departnent has been rei nbursing Petitioner during the Cctober 1
1992, rate senmester using a per diemrate of $212.05 rather than the correct
figure of $216.12 per day per patient.

21. The erroneous negative adjustnents made during the desk audit were
caused by the Departnent's use of the fixed-price contract rather than the
ICF/ MR rate plan to establish Petitioner's reinbursenent rate. The desk audit
report itself refers to the 9 negative adjustnments as being contract
adjustnments. Further, the person who performed the audit testified at the fina
hearing that although all of the expenses would have been all owed under the
published rate plan, w thout the negative adjustnments, the audit was perforned
pursuant to instructions given to her by other Departnent enployees to make
adjustnents pursuant to the fixed-rate contract because the per diemrate was to
be established based on the Departnment's total costs as a District.

CONCLUSI ONS OF LAW

22. By letter witten to itself on June 12, 1992, with a copy to
Petitioner, the Departnent advised its Residential Services Director as to the
results of the Departnment's desk audit of the Penbroke Pines cluster facility's
cost report for the fiscal year ending June 30, 1990. That letter specifically
advi sed both the Department's Residential Services Director and Petitioner that
the recipients of the letter had a right to a formal hearing pursuant to Section
120.57, Florida Statutes. Petitioner tinely requested a formal hearing by
filing with the Departnent a Petition Initiating Formal Proceedings. On
Septenber 3, 1992, the Departnent transmitted that Petition to the Division of
Admi ni strative Hearings pursuant to a Notice which requested the Division to
assign the request for a formal hearing to a Hearing Oficer to conduct



necessary proceedings and to submt a Recommended Order. As the schedul ed
formal hearing approached, the Departnent filed a series of notions to obtain
cancel |l ation of the formal hearing, arguing that since both the D vision of

Admi ni strative Hearings and the United States District Court for the Southern
District of Florida have jurisdiction over this matter, then the adm nistrative
proceedi ng shoul d be stayed. The Departnent's position was rejected. Inits
proposed recommended order filed May 5, 1993, the Departnment all eges for the
first time that the Division of Admi nistrative Hearings |acks jurisdiction over
the subject matter due to the prior commrencenent of a federal |awsuit between
the sane parties involving the same issues.

23. Despite its allegation that the federal litigation and this proceedi ng
i nvol ve the sane issues, the Departnment has not shown that to be so. The status
of the federal litigation has not been disclosed in the record in this cause.
Simlarly, the issues still pending in that litigation have not been discl osed
inthe record in this cause. The sprinkling of allegations concerning the
subject matter of the federal litigation indicates that it may be a civil rights
action seeking danages fromthe Departnent and certain of its key officials for
wi | I ful and knowi ng viol ations of federal |aw and of the Petitioner's rights.
Those issues are not involved in this proceeding. This proceeding only involves
a determnation as to whether the Departnent’'s desk audit of one specific cost
report resulted in appropriate audit adjustnments. The Departnment has not argued
and has not proven that the Iimted issue involved in this admnistrative
proceeding is or could be involved in the federal litigation. 1In short, the
Departnment's argument requires a factual basis, and the Departnent has failed to
establish one. Accordingly, the Division of Adm nistrative Hearings has
jurisdiction over the parties hereto and the subject matter hereof. Section
120.57(1), Florida Statutes.

24. The parties agree that the Boren Anendnent to the Medicaid Act requires
the Departnent to establish a plan offering rei mbursenent for the provision of
services in an ICFH/ MR facility and that the rates established pursuant to that
rate plan nust be reasonabl e and adequate to nmeet the costs incurred by
efficiently and economcally operated facilities. The desk audit adjustnents
the Departnment nmade to the Penbroke Pines cluster facility's June 30, 1990, cost
report do not conmply with the requirements of federal |aw and do not conply with
the requirenents of the Departnment's own rate reinbursenent plan.

25. All witnesses in this proceeding testified that the cost report
contai ned only costs which were reasonabl e and necessary for the provision of
services, that all reported costs were incurred and expended, that there are no
regul ati ons or public docunents explaining how the audit adjustments were made,
and that all of Petitioner's expenses would have been all owed under the
Departnent's published rate plan. The evidence is uncontroverted that the
negative audit adjustnments were nmade pursuant to a fixed-rate contract and not
pursuant to the reinbursenent rate plan and are, therefore, not in conpliance
with federal law. Lastly, the evidence is uncontroverted that the Departnent
continues to reinburse Petitioner pursuant to a fixed-rate contract and that the
negative audit adjustments were sinply arbitrary percentage adjustnents to align
t he Penbroke Pines facility's total all owable operating expenses with the
contract rate

26. In its proposed recommended order the Departnent takes out of context
one answer of the C. P.A who has prepared the cost reports for the Penbroke
Pines cluster facility since 1984 and now argues that Petitioner is being paid
"the full Medicaid rate.”" The witness' testinony was that the Departnment was
not maki ng proper paynents to Petitioner, that the cost reports were properly



conpl eted and submitted, and that the Departnent's negative audit adjustnents
were indefensible. What the witness did testify to was that Petitioner received
the full Medicaid rate in the Order entered by the federal judge, not that
Petitioner has ever received fromthe Departnent the actual noney that woul d
result in Petitioner receiving the full Medicaid rate.

27. The burden of proof in this proceeding was on Petitioner, and the
evidence is overwhelming that Petitioner has nmet that burden. Petitioner has
shown that the costs contained in the cost report in question were reasonabl e,
ordi nary, and necessary and that the Departnent has failed to reinburse
Petitioner for those costs pursuant to a rate which is reasonabl e and adequate
to neet those costs. No evidence was offered that Petitioner was not operating
t he Penbroke Pines cluster facility in an efficient and econonical manner. The
Departnment's only explanation of its negative audit adjustnments was that the
person who performed the audit did so pursuant to instructions from ot her
Depart ment enpl oyees, which instructions were not elucidated on the record in
this proceeding. Further, the Departnent's auditor testified that she was not
giving an opinion that the Departnent's desk audit conplied with the | aw or that
she even knew what the |aw required.

28. On the other hand, the positive audit adjustnment of $29,841 is
appropriate. The uncontroverted evidence is that that audit adjustnent was
based upon the Departnment providing to Petitioner erroneous information as to
the Departnent's costs. That audit adjustment corrects the total allowable
operating expenses for the fiscal year. The correct figure is $1, 619, 888.
Based upon that corrected figure, the proper per diemrate for Petitioner's
level 8 and level 9 services at the Penbroke Pines cluster facility for the
April 1, 1991, rate senmester is $191.36 per patient per day and for the Cctober
1, 1992, rate senester is $216.12 per patient per day.

29. Petitioner's argunent that equitable estoppel applies in this
proceeding is without nmerit. Petitioner has not proven as the threshold el ement
the representati on of the Departnent upon which it relied. Simlarly, the
Departnent's argunments regarding a target rate are without nmerit since neither
party of fered any evidence as to Petitioner's target rate.

30. Petitioner requests that this Reconmended Order al so contain
instructions to the Departnent to pay Petitioner all nonies which the Departnent
has wongfully wi thheld over the years. It is clear that such has occurred.
However, the scope of this proceeding is limted to the propriety of the
Departnent's desk audit of the Penbroke Pines cluster facility's cost report for
the fiscal year ending June 30, 1990. The Departnent's correspondence setting
forth the adjustnents to be nmade to the cost report and establishing the
rei mbursenment rate comrencing with the April 1, 1991, rate senester is the
prelimnary agency action which was challenged in this proceeding and for which
a formal hearing was sought.

31. The base rate established in the 1990 cost report for the Penbroke
Pines cluster facility reveals that Petitioner has been underpaid by the
Departnment, and the Departnent's suggestion that Petitioner may owe nonies to
the Departnment is without nmerit. Determ ning the underpaynent based upon the
correct per diemrates established in this Recormended Order is sinply a
mat hemat i cal cal cul ati on which can be perforned by the parties hereto.



RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Conclusions of Law, it is

RECOWMMENDED t hat a Final O der be entered:

1. Finding the positive audit adjustment to have been properly made;

2. Finding the negative audit adjustnments to have been inproperly nade;

3. Determining the total allowable operating expenses for the Penbroke
Pines cluster facility for the fiscal year ending June 30, 1990, to be
$1, 619, 888;

4. Establishing the reinbursenment rate for the facility's level 8 and
level 9 care for the April 1, 1991, rate senester to be $191.36 per patient per
day;

5. Establishing the reinmbursenent rate for the facility's level 8 and
level 9 care for the October 1, 1992, rate senmester to be $216.12; and

6. Recalculating the reinbursement rate for the other rate senesters
subsequent to April 1, 1991, in accordance with this Recormmended Order.

DONE and ENTERED this 16th day of April, 1993, at Tall ahassee, Florida.

LINDA M RI GOT

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 16th day of April, 1993.

APPENDI X TO RECOMMENDED ORDER

1. Petitioner's proposed findings of fact nunbered A, C, D, FO Q R T-
W Y-AH AK, AN, AQ AR AT-AW AZ, BC-BE, BGBlI, BM BP-BS, BUBX, Bz, CA CC
CF, CHCJ, CMCO CQ and CS-DA have been adopted either verbatimor in
substance in this Recommended Order.

2. Petitioner's proposed findings of fact nunbered B, E, P, S, X, AM AQ
AS, AX, BF, BJ, BL, BO BY, CG CK, CL, CR and DC DE have been rejected as not
constituting findings of fact but rather as constituting argunent of counsel,
conclusions of law, or recitation of the testinony.

3. Petitioner's proposed findings of fact nunbered AY, BA, BB, and CP have
been rejected as not being supported by the weight of the conmpetent evidence in
thi s cause.

4. Petitioner's proposed findings of fact nunbered Al, AJ, BN, BT, and DB
have been rejected as being irrelevant to the issues under consideration in this
cause.



5. Petitioner's proposed findings of fact nunbered AL, AP, BK, and CB have
been rejected as being subordinate to the issues herein.

6. Respondent's proposed findings of fact nunbered 1, 10, and 13 have been
adopted either verbatimor in substance in this Recommended O der

7. Respondent's proposed findings of fact nunbered 2, 9, and 11 have been
rej ected as not being supported by the weight of the conpetent evidence in this
cause.

8. Respondent's proposed findings of fact nunbered 3-5, 12, 14-20, 24, and
25 have been rejected as being subordinate to the issues herein.

9. Respondent's proposed finding of fact nunbered 6 has been rejected as
being irrelevant to the issues under consideration in this cause.

10. Respondent's proposed findings of fact nunbered 7, 8, and 21-23 have
been rejected as not constituting findings of fact but rather as constituting
argunent of counsel, conclusions of law, or recitation of the testinony.

COPI ES FURNI SHED:

Steven M Wi nger, Esquire

Kur zban, Kurzban & Wi nger, P.A
Second Fl oor

2650 Sout hwest 27th Avenue
Mam , Florida 33133

Karel Baarslag, Esquire

HRS Medicaid Ofice

Bui | di ng Si x, Room 234

1317 W newood Boul evard

Tal | ahassee, Florida 32399-0700

Robert L. Powell, Agency derk
Department of Health and
Rehabilitative Services

1323 W newood Boul evard

Tal | ahassee, Florida 32399-0700

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



STATE OF FLORI DA
DEPARTMENT OF HEALTH AND REHABI LI TATI VE SERVI CES
ANN STORCK CENTER, | NC.,
Petiti oner,
CASE NO.: 92-5479
VS. RENDI TION NO.: HRS-92-244- FO-- NDC

DEPARTMENT OF HEALTH AND
REHABI LI TATI VE SERVI CES,

Respondent .

FI NAL CORDER

Thi s cause canme on before me for the purpose of issuing a final agency
order. The Hearing Oficer assigned by the D vision of Adm nistrative Hearings
(DOAH) in the above-styled case submitted a Recormended Order to the Departnent
of Health and Rehabilitative Services (HRS). The Recommended O der entered
April 16, 1993, by Hearing Oficer Linda M Rigot is incorporated by reference.

RULI NGS ON EXCEPTI ONS

Counsel for the departnent filed 6 exceptions to the findings of fact, 4 to
the conclusions of law, and 4 to the appendi x. Counsel first excepts to finding
of fact 7. The exception is granted only for the last sentence of the finding
of fact, and only to the extent the Hearing Oficer nmeans in the | ast sentence
that the actual checks which should go to Ann Storck from Consultec continue to
be paid instead to the departnment. There is no evidence in the record that
checks do not now go directly from Consultec to Petitioner, rather than through
t he departnent.

Exception 2 excepts to finding of fact 9. The exception takes the quoted
| anguage out of context. There is conpetent substantial evidence to support the
findi ng, which addresses the | ack of policies on processing desk audits for cost
reports for cost reporting periods dating back to 1985, while the quoted
| anguage is part of testinony which attenpts to distinguish a desk audit froma
field audit. The exception is denied.

Exception 3 disagrees with finding of fact 14 because "Joyce Barrington
testified that the contract adjustments are nmade to determne what is to be paid

to the vendor on pages 69-70." A review of the entire record di scl oses that
finding of fact 14 is supported by conpetent, substantial evidence in the
record. | cannot reweigh the evidence. The exception is denied. 1/

Exception 4 asserts that there is no conpetent substantial evidence in the
record to support the follow ng finding of fact:



"Each cost itemw thin the total allowable
operating expenses of $1,619,888.00 is a
reasonabl e, necessary, and ordi nary cost

i ncurred and expended for the operation

of the Penbroke Pines cluster facility in
an efficient and econom cal manner."

Counsel urges that there is no testinony by any witness that the costs were
expended in an "efficient and econom cal manner." Here HRS witness have
admtted that the costs were "reasonabl e and necessary.” |In this context a
finding that the costs were expended in an "efficient and econom cal manner" is
a permssible inference by the Hearing Oficer where HRS concedes that the costs
expended were "reasonabl e and necessary."” The exception is denied.

Exception 5 takes exception to finding of fact 18 which finds that each of
t he negative adjustnents to the cost report reduces the total cost in that
particul ar category by an arbitrary percentage, and none of the negative
adjustnments are in accordance with the reinbursenment plan governing provider of
| CF/ MR services. Counsel offers portions of Joyce Barrington's testinony as
support. My review of the entire record di scl oses evidence to support the
finding of fact despite the testinony relied upon by counsel to support his
exception. Weighing of conflicting evidence is the bailiw ck of the Hearing
Oficer. The exception is denied.

Exception 6 takes the position that the Hearing Oficer's finding in the
| ast sentence of finding of fact 19 is inproper. She found that the proper
procedure woul d have been to use the reinbursenent rate plan in effect on Apri
1, 1991, but that HRS instead used the July 1, 1991 rei nbursenent rate plan to
conpute the rates effective April 1, 1991. M/ review of the entire record
reveals that there is conpetent substantial record evidence to support the
finding excepted to. The exception is denied.

Turning now to the exceptions to the Hearing Oficer's conclusions of |aw,
counsel first excepts to the conclusion in paragraph 22 that the depart nment
al l eges lack of DOAH jurisdiction for the first time in its proposed recomended
order. The exception does not refute the conclusion of |law and is accordingly
deni ed.

Counsel al so excepts to the concl usions in nunbered paragraph 23 of the
Recomended Order that the departnent did not nmake a sufficient showing in this
cause that the instant proceeding involves the sane issues as the pending
federal litigation between the same parties; and that the status of said federa
litigation has not been adequately disclosed herein; and that the issues stil
pending in the federal case have not been disclosed in the record herein; and
that for all that has been shown, the federal case could be a civil rights
action seeking danages fromthe departnent and certain of its key officials for
the violation of petitioner's rights. |In support of the exception, counse
states that a Motion for Stay was filed herein, which was denied by the Hearing
O ficer and upheld on appeal by the Florida First District Court of Appeal
Attached to the Motion for Stay were pleadings and orders filed in the federa
litigation. These have been previously ruled on by the Hearing Oficer and the
First DCA as insufficient to support a conclusion that DOAH nmust grant a stay of
thi s proceedi ng.

Merely pointing out at this juncture the pleadings and orders al ready
deened legally insufficient to support a stay w thout any other |ega
justification for a finding that DOAH | acks jurisdiction in insufficient.



Neither the Mdtion for Stay, the Mdtion for Cvil Contenpt and Sanctions, nor

t he Arended Conpl aint were submtted as exhibits in this case. Counsel does not
explain the reasons why his nere reference to pl eadings and orders already
deened insufficient by the First DCA should be sufficient for a finding of |ack
of jurisdiction in DOAH at this time. Counsel did not renew his Mtion for Stay,
al ready denied by the Hearing Oficer (with the denial upheld by the First DCA)
at the formal hearing. Counsel points out no reasons to expect the depart nment
to reverse the appeals court. The exception is denied.

Lack of subject matter jurisdiction may be raised at this tine. To the
extent the |ast paragraph of HRS exception nunber 1 to the Hearing Oficer's
conclusions of law may rise to the level of a Motion to Disnmiss for |ack of
subject matter jurisdiction, said notion is denied.

Counsel next excepts to that portion of conclusion of |aw nunber 25 which
concl udes that the negative audit adjustments were nade pursuant to a fixed-rate
contract and not pursuant to the rei nbursenment rate plan and are therefore not
in conpliance with federal law, and that this inpropriety continues. The
Hearing Oficer's conclusion that a fixed rate contract was used instead of the
proper reinbursenment rate is correct. The exception is denied.

The exception to conclusion of |aw nunbered 26 is denied because it nmerely
di sagrees with the conclusion wi thout an explanation of why the conclusion is
erroneous. The Hearing O ficer concludes that counsel has taken the testinony
out of context. The exception merely quotes relevant portions of the testinony
in a conclusory manner

The first exception to the appendix is denied. The weighing of the
evidence is exclusively the province of the Hearing Oficer

In his second exception to the appendi x, counsel excepts to the Hearing
Oficer's ruling that his proposed findings of fact 3-5, 12, 14-20, 24 and 25
are subordinate. He nerely asserts, wi thout explaining, that his proposed
findings were rel evant and shoul d have been accepted. Wthout further specific
expl anation, | cannot try to guess why he disagrees that said proposed findings
wer e subordinate. The exception is denied.

In the third exception to the appendi x counsel for the departnment disagrees
that his proposed finding of fact nunbered 6 is irrelevant. Counsel nerely
states "[i]t is relevant to show how nonies are paid to providers.” This is an
insufficient | egal reason to grant the exception, therefore it is denied.

Finally, counsel for the departnent excepts to paragraph 10 of the appendi x
in which the Hearing Oficer rejected proposed findings 7, 8 and 21-23 as not
constituting findings of fact but rather as constituting argunent of counsel
conclusions of law, or recitation of the testinony. The Hearing Oficer is
correct. The exhibits speak for thenselves. Dr. Weks's testinony is contained
in the transcript of hearing. It was not error for the Hearing Oficer to
reject the proposed findings of fact.

FI NDI NGS OF FACT
The departnment hereby adopts and incorporates by reference the findings of

fact set forth in the Recormended Order except where inconsistent with the above
rulings on exceptions.



CONCLUSI ONS OF LAW

The departnment hereby adopts and i ncorporates by reference the concl usions
of law set forth in the Recommended Order

Based upon the foregoing, it is

ADJUDGED, t hat

1. The positive audit adjustnment has been properly nade;

2. The negative audit adjustnments have been inproperly nade;

3. The total allowable operating expenses for the Penbroke Pines cluster
facility for the fiscal year ending June 30, 1990, is $1,619, 888. 00;

4. The reinbursenent rate for the facility's level 8 and level 9 care for
the April 1, 1991, rate senester should be $191. 36 per patient per day;

5. The reinbursenent rate for the facility's level 8 and level 9 care for
the Cctober 1, 1992, rate senester shoul d be $216.12; and

6. The reinbursenent rate for the other rate senesters subsequent to Apri
1, 1991, shall be recalculated in accordance with the Recommrended O der

DONE and ORDERED this 14th day of June, 1993, in Tall ahassee, Florida

Buddy MacKay

Acting Secretary

Department of Health and
Rehabilitative Services

Deputy Secretary for Human Services

ENDNOTE
1/ Counsel's quoted testinony of Joyce Barrington states in part that "...in
conparing the cost for it or doing the cost report for this cluster facility,
when we get ready to set their rate, because HRS is the provider, then the tota
dol I ar anmount of nobney that was paid by HRS woul d be what we were | ooking at in
trying to decide what the rate woul d be cal cul ated on

COPI ES FURNI SHED:

Linda M R got

Hearing Oficer

DOAH, The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550



Steven M Wi nger, Esquire
KURZBAN, KURZBAN & VEI NGER, P. A.
Second Fl oor

2650 Sout hwest 27th Avenue
Mam, Florida 33133

Karel Baarslag, Esquire

HRS Medicaid Ofice

Bui | ding 6, Room 234

1317 W newood Boul evard

Tal | ahassee, Florida 32399-0700

Carlton D. Snipes, Adm nistrator (PDPAC)
Medi cai d Cost Rei nbur senent

1317 W newood Boul evard

Bui | di ng 6, Room 230

Tal | ahassee, Florida 332399-0700

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing was sent to the above naned
people by U S. Mil this 18th day of June, 1993.

Robert L. Powell, Sr

Agency Cderk

Assi stant CGeneral Counse

Department of Health and
Rehabilitative Services

1323 W newood Boul evard

Bui | di ng One, Room 407

Tal | ahassee, Florida 32399-0700

(904) 488- 2381

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI' S FI NAL ORDER |'S ENTI TLED TO A JuDi Cl AL
REVI EWVWH CH SHALL BE | NSTI TUTED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH
THE AGENCY CLERK OF HRS, AND A SECOND COPY ALONG W TH FI LI NG FEE AS PRESCRI BED
BY LAW W TH THE DI STRI CT COURT OF APPEAL | N THE APPELLATE DI STRI CT WHERE THE
AGENCY NMAI NTAINS | TS HEADQUARTERS OR WHERE A PARTY RESI DES. REVI EW PROCEEDI NGS
SHALL BE CONDUCTED | N ACCORDANCE W TH THE FLORI DA APPELLATE RULES. THE NOTI CE OF
APPEAL MUST BE FILED WTH N 30 DAYS OF RENDI TI ON OF THE CRDER TO BE REVI EVED.



